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) 
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) ____________________________ ) 

PREHEAR.ING ORDERS 

. This Prehearing Order will · address some scheduling . and 
procedural matters as well as Respondent's motions concerning venue 
and appointment of a settlement judge. In general these orders 
pertain primarily to the consolidated enforcement case~. ·However 
the Gancellation case captioned above may also be subject to parts 
of · these orders, such as the schedule for the prehearing 
conference. In these . orders, the United States Environmental 
Protection Agency will be referred to as the •complainant~ or the 
•Agency," and Health Care Products, Inc. and Celltech Media, Inc. 
will be referred to as the "Respondent" or "HCP." Subsequent orders 
will address the other · pending motions in these proceedings. · 

Filing Schedule and Prehearing Conference 

This will acknowledge my receipt of .the stipulated motion to 
· extend the filing schedule. That is granted as requested. Motions 

1 This pesticide cancellation proceeding is not 
consolidated with the three abave captio~ed enforcement cases'· 
but _is included here since portions of this · order may apply to 
the cancellation case as well. · 

_, 
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in opposition to that motion, contending future proceedings·should 
be held in Washington, J?.C.; where previous prehearing conferences 
were held. 

Section 14(a) (3) of FIFRA, 7 U.S.C. §1361(a) (3) provides: 

·~earing.-- No civil penalty shall be assessed 
unless the person charged shall have been 
given an opportunity for a hearing on such 
charge in the county, parish, or incorporated 
city of the residence of the person charged." 

- .This statute is implemented by the Supplemental·Rules of Practice 
governing FIFRA hearings, specifically 40 C.F.R. §22.35(b), which 
provides: 

"Venue. The prehearing conference and the 
hearing shall be held in the county, parish, 
or incorporated city of the residence.of the 
person charged, unless otherwise agreed in 

. writing by all parties." 

These provisions manifest an intent to hold ~IFRA penalty he~rings 
in a location c~:mvenient to the· respondent. 

The Agen~s argument that Respondent has waived its right to 
object to venue in Washington is rejecte(i. It is irrelevant. that 
the earliest of these actions commenced several years ago and that 
Respondent has not addressed venue until now. The salient·point in 
t~e is the scheduling of the hearings themselves, which has not 
yet occurred. The usual practice in the Office of Administrative 
Law Judges is to have the parties state their views on the venue 
for the hearing in their · prehearing exchanges . · The prehearing 
exchanges have just recently been submitted in these enforcement 

-cases. While venue for the hearing was not apparently addressed by 
either party or the judge at the previous prehearing conferences or 
in earlier motions, now is the appropriate time to do so. 

Respondent's· counsel's appearance a,t prehearing conferences in 
Washington cannot be construed as a waiver of Respondent's venue 
rights under FIFRA. The.plain purpose of the requirement-that a 
FIFRA hearing be held in the county or city where the respondent 
resides is to provide a forum convenient to the Respondent and its 
witnesses. This consideration does, not apply to a prehearing 
conference attended only by counsel. AS· indicated in its 
prehearing exchange, most ·of Respondent's witnesses are indeed 
located ill: the Mississauga -'Toronto ·area. Respondent has never 
agreed in writing to hold the hearing elswhere than Mississauga, 
Ontario. FIFRA anQ. the supplemental rules both require that 
Respondent be· given the opportunity· for a hearing in the 
municipality of Respondent's residence. . . 
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Th_e Agency also contends that . FIFRA does not contemplate 
holding_hearings outside the United States. General principles of 
jurisdiction over corporations could apply to find HCP has a 
•residence~ in the United States if· it maintains an office and does 
business at a location within the United States. There is no 
definitive information on the record before me as to whether 

.Respondent .currently .maintains an office in the United States. If 
HCP's only actual residence . is in Canada, I have not found any 
definitive authority or precedent for holding an EPA administrative 
enforcement ~earing in a foreign country . 

. However, before having to address that issue, I will suggest 
that the hearing be held in the United States at a location 
reasonably close to Mississauga. Niagar~ Falls, New York is about 
a 90-minute drive from Mississauga, and Buffalo is about two hours. 
Those lo.cations would thus be reasonably accessible to Respondent's 
witne~ses. I suggest holding the hearing in Niagara Falls, with 
Buffalo as a backup if a suitable facility cannot be found in 
Niagara Falls. 

Respondent is . directed to indicate whether it agrees to hold 
the hearing in Niagara Falls or Buffalo by March 25, 1996. If 
Respondent is not willing to agree to one of those locations, the 
parties may submit further views on the appropriate venue. for the 
h~aring on April 8, 1996. 

Dated: March 7, 1996 . 
Washington, D.C. 

Andrew S. Pearlstein 
Administrative Law Judge 
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. CERTIFICATE OP SBR~CB 

I certify that the foregoing Prehearing Orders dated March 
7, 1996 were sent in the indicated manner to the addressees 
listed below: · 

Interoffice Mail: 

Philip J. Ross, Esq. 1 
. Bret Williams, Esq·. 
Office of General Counsel 
U.S. EPA, Mail Code 2333R 
401 M Street sw 
Washington, DC 20460 

Carl J. Eichenwald, Esq. . 
Taxies and ~esticides Enforcement Division 
U.S. EPA, Mail Code 2245A 

·401 M Street SW 
Washington, DC 20460 

Regular Ma~l : 

James M~ Picozzi, . Esq. 
Nossaman, Guthner, Knox & Elliott 
18101 Von Karman~ Suite 1800 
Irvine, CA 92715 

Tina Artemis 
Regional Hearing Clerk 
U.S. EPA Region 8 
999 18th Street, Suite 500 
Denver, CO 80202-2466 

Dated: March 7, 1996. 
Washington, D . C. · · 

earing Clerk 
.U.S. EPA, .Mail Code 1900 
401 M Street sw 
·Washington, DC 20460 


